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5.0 COORDINATION WITH OTHER PROGRAMS, PLANS, AND
REGULATORY AUTHORITIES

5.1 Overview

There are many federal, state, tribal, and local laws, regulations and treaties potentially
applicable to the CB/NRDA restoration activities. Other Commencement Bay area plans,
policies, and programs instituted by those authorities may also need to be taken into
consideration. At a programmatic level, however, specific requirements and interactions
with other programs cannot be evaluated and those will be discussed in more detail at the
project-specific review. The following sections list the key and potentially applicable

regulatory authorities, some of the area plans and programs, and the common permit
requirements.

In initiating the RP/EIS for Commencement Bay, it is necessary for the Trustees to comply
with a number of environmental and regulatory requirements on several levels. The first
requirement is that the Trustees follow the state and federal NRDA regulations and policies.
Laws governing the NRDA process include the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980 (CERCLA), the Oil Pollution Act of 1990 (OPA),
the 1989 Model Toxics Control Act (MTCA), and other applicable laws.

To comply with NEPA, the Trustees elected to prepare the RP/EIS. The NEPA process
itself has numerous opportunities for public participation, and it has many other process
requirements. In addition to other environmental requirements, NEPA requires
coordination with a number of other programs which may also affect the human
environment. Because the Tribal Trustees have reservations and reserved treaty rights at
or near the restoration study area, both federal and tribal regulations may apply. The State
anticipates adopting the NEPA document under SEPA. After the RP/EIS has been
completed, site-specific projects may still require additional environmental documentation.

Section 1 of the EIS describes in more detail the NEPA process for subsequent
environmental documents.

Trustees will also be working primarily in an area designated as a federal Superfund site.
A number of decision documents have been produced by EPA, for example the Record of
Decision (ROD) (EPA, 1989), which govern Superfund cleanup actions in the Bay. EPA
and Ecology have also entered into a cooperative agreement to control sources of pollution
and remediate contamination. Close Trustee coordination with these two entities is essential
to prevent recontamination and minimize impacts to natural resources or potential
restoration sites from remedial and/or disposal activities. One example of coordination is
the Memorandum of Agreement between the Trustees and EPA.

Negotiations between Trustees and potentially responsible parties (PRPs) may occur at the
same time remedial actions or sampling are being planned for upland cleanup or sediment
remediation in waterways. These activities need to be coordinated to avoid impacts to
potential restoration sites from cleanup actions, to maximize sampling and other data
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gathering efforts, and to combine remediation and restoration efforts at the same time,
where possible.

Because Trustees are comprised of various federal, state, and Indian tribal entities, a large
number of other laws, policies and procedures may overlap. Settlements, for example, may
include provisions in consent decrees with responsible parties which respond to requirements
of various federal, state, and tribal government regulatory authorities. Cleanup and
restoration activities in designated harbor areas or on state lands must be coordinated with
the Washington Department of Natural Resources. If site cleanup is necessary prior to
restoration, it may have to satisty tribal, state or federal cleanup standards or permit
requirements. In an area like the Thea Foss Waterway, plans should be coordinated with
the Thea Foss Redevelopment Plan and the Urban Bay Action Team (UBAT) cleanup

agreement with the City of Tacoma (City). Stormwater management plans and surface
water plans are also important considerations.

Coordination on restoration actions is also required for other regional, state, local, or tribal
plans and policies which may affect restoration planning or be affected by them. For
example, much of the work will be done in an active port area, therefore NRDA restoration
planning activities need to be coordinated with long range development and dredging plans
for the Port. River basin plans and other geographic or regional environmental plans should
be overlain with the NRDA restoration plan, not only to see if there are conflicts, but also
to identify where opportunities for increased restoration or coordination may exist.

To construct a restoration project, various permits will be required from local, state or
federal agencies, and a public hearing may be required at the local level. Some
environmental permits are joint permits; examples are the Washington Joint Aquatic
Resource Permits for hydraulic project approvals, and individual permits such as shoreline
management permits, water quality certification, and approval for exceedance of standards
of the Clean Water Act section 404 and section 10. In-water projects require review by
several resource agencies. In the last stage of restoration work, compliance with various
construction/code, health and safety and labor laws will be required. Monitoring of the site
will involve complying with approved methodologies and other standard requirements
contained in consent decrees.

52 Monitoring Compliance with NEPA

Monitoring to ensure that restoration projects minimize, avoid, or compensate for
environmental impacts is necessary to provide consistency, focus, and documentation that
the requirements spelled out in NEPA and the RP/EIS are institutionalized and carried
forward. A Trustee Council and a Memorandum of Agreement among the Trustees have
been in place since 1990 to ensurc that the Trustees carry out their fiduciary _duty ?n
performing natural resource damage assessments and restoration activities, which will
include the RP/EIS.
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Most restoration projects will be implemented and monitored as part of a settlement
agreement with PRPs, which will spell out what the project monitoring requirements are and
the expectations of the settling parties. Additional Trustee oversight of these projects will
include monitoring to compensate for or minimize potential environmental impacts;
oversight will also include the physical monitoring, assessment, and adaptive management
of the site. NEPA compliance and monitoring may also be included as part of the

permitting process. Site monitoring can be assisted by public stewardship of some
restoration projects.

53  Key Federal and State Statutes And Regulations

The Comprehensive Environmental Response.Compensation. and Liability Act of 1980
(CERCLA), 42 USC 9601 et seq.; 43 CFR Part 11 (DOI NRDA)

The Trustees may assess damages to natural resonrces resulting from a discharge of aoil or
arelease of a hazardous substance covered under CERCLA or the Clean Water Act (CWA)
and may seek to recover those damages. Regulations under CERCLA supplement the
procedures established under the National Oil and Hazardous Substances Pollution
Contingency Plan (NCP), 40 CFR 300, for the identification, investigation, study, and
response to a discharge of oil or release of a hazardous substance, and provides a procedure
by which a natural resource trustee can determine compensation for injuries to natural
resources that have not been nor are expected to be addressed by response actions
conducted pursuant to the NCP. Compensation for those injuries are used to restore,
replace, or acquire the equivalent of natural resources and services through restoration.

Qil Pollution Act of 1990 (OPA).42 USC 2701-2761, 1S CFR Part 990 (NOAA NRDA)

Section 1006(e)(1) of OPA requires the President, acting through the Under Secretary of
Commerce for Oceans and Atmosphere, to promulgate regulations for the assessment of
natural resource damages resulting from a discharge or substantial threat of a discharge of
oil. This rule is for the use of authorized federal, state, Indian tribe, and foreign officials,
referred to as Trustees. Natural resource damage assessments are not identical to response
or remedial actions addressed by the larger statutory scheme of the OPA. Assessments are
not intended to replace response actions, which have as their primary purpose the protection
of human health, but to supplement them by providing a process for restoring, replacing,

rehabilitating, and acquiring the equivalent of natural resources and services injured as a
result of an incident involving oil.

Model Toxics Control Act (MTCA). Ch.70.105D RCW (1989) and Ch.173-340 WAC (1992)

‘MTCA, Washington'’s toxic cleanup law, mandates that sitc clcanups protect the state’s
citizens and the environment. The regulations established cleanup standards, which provide
a uniform, statewide approach to cleanup that can be applied on a site-by-site basis; and
requirements for cleanup actions, which involve evaluating the best methodology to achieve
the cleanup standards at a site. The cleanup actions must also provide permanent cleanup
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solutions, a reasonable timeframe for cleanup, and monitoring. MTCA is the state
equivalent of the federal Superfund program. More detailed information on MTCA is
available from Ecology.

Washington State Constitition, Articles XV, XVIL and XXVIIL; State Aguatic Lands
Management Act, Ch. 79.90-96, 79.68 RCW and Ch. 332.30 WAC.

The Department of Natural Resources manages over two million acres of State-owned
aquatic lands and will be a key player when planning restoration. This is particularly true
in urban estuaries with State-established harbor lines, port management areas, and leased
areas and tidelands within and outside the Port area in Commencement Bay. As the
steward and trustee for these public lands, DNR’s role is complex, and is governed to a
large degrec by the State Constitution and other statutory requirements. While encouraging
public use, other uses related to commerce and navigation also play a central role in
balancing their overall public trust mandate. More information may be found in the DNR
publication entitled “Aquatic Lands, Strategic Plan, 1992.”

54 Key Environmental Compliance Laws and Regulations

National Environmental Policy Act (NEPA), 42 USC 4321-4370d; 40 CFR Parts 1500-1508.

NEPA was enacted in 1969 to establish a national policy for the protection of the
environment. NEPA applies to federal agency actions that affect the human environment.
The Council on Environmental Quality (CEQ) was established by NEPA to advise the
President and to carry out certain other responsibilities relating to implementation of NEPA
by federal agencies. Pursuant to Presidential Executive Order, federal agencies are
obligated to comply with the NEPA regulations adopted by the CEQ (40 CFR Parts 1500-
1508). These regulations outline the responsibilities of federal agencies under NEPA and
provide specific procedures for preparing environmental documentation to comply with
NEPA. This programmatic RP/EIS is intended to accomplish partial NEPA compliance.
Project-specific NEPA documents will need to be prepared for each proposed restoration
project.

State Environmental Policy Act (SEPA), Ch. 43 RCW

Adopted in 1971, and revised several times, including as recently as 1995, SEPA requires
state agencies and local governments to analyze proposed projects and plans for potentially
significant impacts to the environment. Regulations implementing SEPA and providing
guidance for state and local governments have been adopted (Ch. 197-11 WAC). Specific
resource areas which must be considered under SEPA include earth, air, water, vegetation,
wildlife, public health, and shorelines. The SEPA review pracess may be initiated at the
local government level through the development application review procedures. Local
regulations identifying and protecting critical or sensitive environmental areas help ensure
compliance with SEPA requirements. State agencies also prepare documents in response
to proposals for state agency action. An EIS is required under SEPA for any proposal for
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major actions having a probable, adverse environmental impact, except for actions which are
categorically exempt.

5.5 Environmental Justice

Environmental Justice - Executive Order 12898

On February 11, 1994, President Clinton issued Executive Order 12898 (E.O. 12898),
Federal Actions to Address Environmental Justice in Minority Populations and Low-Income
Populations. This Executive Order requires each federal agency to identify and address, as
appropriate, disproportionately high and adverse human health or environmental effects of
its programs, policies, and activities on minority populations and low income populations.
Among other actions required by E.O. 12898, each federal agency is required to identify
differential patterns of consumption of natural resources among minority and low income
populations which may be affected by agency actions.

Each federal agency is required by E.O. 12898 to collect, maintain and analyze data
assessing and comparing environmental and human health risks to ensure that their activities
do not have the effect of excluding persons from participating in or denying federal benefits
on the basis of race, color, or national origin. Agencies are also to use this information to
determine whether their activities, along with other public and private actions, have
disproportionately high and adverse health or environmental effects on minority populations
and low income populations. E.O. 12898 specifically mandates that federal agencies collect,
maintain and analyze information on consumption patterns of populations who rely
principally on fish and/or wildlife for subsistence.

EPA and the Council on Environmental Quality (CEQ) have emphasized the importance
of incorporating environmental justice review in the analyses conducted by federal agencies
under NEPA and the development of mitigation measures that avoid or minimize
disproportionate environmental effects on minority and low-income populations. In turn,
EPA has incorporated environmental justice review into EPA’s NEPA review under section
309 of the Clean Air Act, 42 U.S.C. § 7609(a). This RP/EIS is subject to such review.

Affected Communities: The Puyallup Tribe of Indians and the Muckleshoot Indian Tribe

constitute distinct, separate communities of Native Americans who rely on Treaty-reserved
fish and shellfish resources of Commencement Bay for subsistence, economic and spiritual
purposes. Other members of certain low-income communities in the Commencement Bay
area also rely on fishery resources for subsistence purposes. The Trustees have not
identified any disproportionate, adverse impacts on human health or environmental effects
on implementation of the preferred alternative on members of the Puyallup and
Muckleshoot tribes or other minority or low income population.




5.6  Other Potentially Applicable Laws and Regulations

This section lists other laws that potentially affect CB/NRDA restoration activities. Many

of the regulations adopted to implement these laws require permits from federal or state
permitting authorities.

Federal

Archaeological Resources Protection Act, 16 USC 470 et seq.
Clean Air Act, 42 USC 7401 et seq.

Clean Water Act (CWA), 33 USC 1251 et seq.

Coastal Zone Management Act, 16 USC 1451 et seq

Endangered Species Act of 1973, 16 USC 1531 et seq.

Executive Order 12898, Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations

Federal Water Pollution Control Act, 33 USC 1321 et seq.

Fish and Wildlife Coordination Act, 16 USC 661 et seq.

Marine Mammal Protection Act, 16 USC 1361 et seq.

Migratory Bird Treaty Act, 16 USC 703 et seq.

National Historic Preservation Act, 12 USC 470 et seq.

Treaty of Medicine Creek of 1854, 10 Stat. 1132

Treaty of Point Elliott, 12 Stat. 927

Indian Reorganization Act of June 18, 1934

Puyallup Land Claims Settlement Act, 25 USC 1773 et seq.

Tribes

Puyallup Tribe of Indians. Tribal government air, land and water quality laws.
Muckleshoot Indian Tribe. Tribal government air, land and water quality laws.

State of Washington

Growth Management Act (GMA)

Hydraulic Code, Ch. 75.20 RCW

Model Toxics Control Act (MTCA), Ch. 70.105D RCW
Public Trust Doctrine

State Aquatic Lands Management Laws, Ch. 79.90-92 RCW
Shoreline Management Act

State Implementation Plan for Clean Air standards

State Environmental Policy Act, Ch. 43 RCW
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Counties

King and Pierce Counties. Zoning ordinances, comprehensive plans, shoreline plans, growth

management plans, construction grading or fill permits, noise, wetlands permits, sensitive
areas ordinances.

Cities

City of Tacoma and others as appropriate. Zoning ordinances, comprehensive plans,
shoreline plans, growth management plans, construction grading or fill permits, noise,
wetlands permits, sensitive areas ordinances. Shoreline and Lane Use Standards. City of
Tacoma Regulation 13.10.175.B.8 regarding habitat improvement actions.

5.7 Other Area Programs and Plans

Coordination of CB/NRDA restoration projects with other planned restoration activities and

programs should also be considered at the project-specific level. Some of these plans are
listed below.

Environmental Protection Agency - National Estuary Program. The Program promotes the
development and implementation of management directives for pollution control in the
estuary, such as the Puget Sound Water Quality Authority Management Plan and
Washington Department of Ecology Urban Bay Action Program.

Environmental Protection Agency and Washington Department of Ecology - Superfund/
Model Toxics Control Act (MTCA). Under a cooperative agreement, the EPA is responsible
for sediment remediation for the Superfund sediment problem areas, while Ecology UBAT
is responsible for source control and remediation of upland sites both under MTCA and in
cooperation with the EPA’s Superfund Program. In the Bay, nine sediment problem areas
were identified in the ROD for the CB/NT Superfund Site (EPA, 1989).

Washington Department of Ecology - Urban Bay Action Team (UBAT). Source control in
the Commencement Bay area is the responsibility of Ecology’s Urban Bay Action Team
under Ecology’s Urban Bay Action Plan using MTCA authority. Seventy (70) sources of
problem chemicals "were originally identified in 8 problem areas. Control has been
completed for 50 of these sources. Control is expected to be complete for the remaining
20 sources by the end of 1996. - '

Washington Department of Ecology - Sediment Management Unit. Sediment Management
Unit has developed the Washington State Sediment Management Standards (SMS), and is
developing contaminated site lists to prioritize cleanup of sediment in Puget Sound. The
Sediment Unit is also developing ecological risk criteria for contaminated sediments.
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Washington Department of Ecology - Water Quality Management. Plans are being
developed to address watershed water quality issues and priorities, such as the June 1995
Needs Assessment for the South Puget Sound Watershed.

Washington Department of Fish and Wildlife. This agency oversees state fishery policy and

management activities and programs, including the State of Washington Wild Salmonid
Policy EIS now underway. :

Washington Department of Natural Resources. This state agency is responsible for
management of state-owned aquatic lands for harbor areas, navigation and commerce,
preservation and enhancement of water-dependent uses, public access, and management
of wildlife habitat, natural area preserves, and state forest lands.

City of Tacoma. The City has several plans, including the Environmental Policy Plan (1992),
which lays out the City’s strategies for environmental conservation and regulation in the
Commencement Bay area; the Open Space Plan, administered by the Metropolitan Parks
District, which identifies a number of potential open space areas located along shoreline and
waterway areas for acquisition and conservation; and the Thea Foss Waterway Design and
Development Plan (1994), which sets forth the revitalization plan for the shores of the Thea
Foss Waterway (City of Tacoma, 1992, 1994).

Port of Tacoma. The Port of Tacoma has several plans, including its Blair Waterway 2010
Plan (1991), and its Comprehensive Plan (1993), which generally seek to preserve and
enhance industrial access to the Port Area (Port of Tacoma, 1991, 1993).

South Sound Spring Chinook Technical Committee is currently developing a recovery plan
for White River Spring Chinook Salmon (South Sound Spring Chinook Technical
Committee, 1995).

President’s Northwest Forest Plan. The Record of Decision on Management of Habitat for
Late-Successional and Old-Growth Forest Related Species Within the Range of the
Northern Spotted Owl, involves establishing protection buffers and managed areas for
threatened species such as the marbled murrelet and the spotted owl. The eastern portion
of the expanded study area includes lands designated as successional and riparian reserves.
Permitted development and harvesting on these lands is extremely limited unless it
specifically benefits "old growth habitat" (U.S. Department of Agriculture and U.S.
Department of the Interior, April 1994).

Commencement Bay Cleanup Action Committee. The CBCAC (1993) adopted a Vision
Document for Commencement Bay to illustrate the muitiple uses of the Bay and to describe
its restoration landscape concept plan and opportunities for improving the conditions of the
Bays environmental and natural resources while maintaining and building a strong local
economy.
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5.8 Common Restoration and Construction Permits

As noted above, coordination and review occurs on federal, state, local, and tribal levels,
and compliance may be certified by a permit process. The following table describes some
of the applicable laws and regulations, the responsible agency(ies), compliance, and whether
a permit is required under those authorities. Additional information can be found in the
resource guides to commonly required environment permits available from Ecology.
Specific permit requirements will be noted in specific project planning documents.

59 Compliance with Applicable Laws and Regulations

Table 5.9-1 summarizes the laws and regulations potentially applicable to restoration
projects. Table 5.9-2 presents the typical sequencing of permit and compliance activities.
This information will be provided in further detail at the project-specific level.
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7.0 LIST OF ACRONYMS AND ABBREVIATIONS

ac. acres

ASARCO American Smelting and Refining Company

AWQC ambient water quality chronic criteria

Basin, the Puyallup-White River Basin (WRIA #10)

Bay, the Commencement Bay

gg;l\lé};DA Commencement Bay Natural Resource Damage Assessment

Commencement Bay Nearshore/Tideflats
CEQ Council of Environmental Quality

CERCLA Comprehensive Environmental Response, Compensation,and
Liability Act of 1980

CFR Code of Federal Regulation

Ch. Chapter

CHB Citizens for a Healthy Bay

City, the City of Tacoma

CO carbon monoxide

Corps U.S. Army Corps of Engineers

CSL cleanup screening level

CWA Clear Water Act

CZMA Coastal Zone Management Act

dBs decibels (measure of sound intensity)

DDT dichlorodiphenyltrichloroethane (an insecticide)

DOI United States Department of the Interior

EA environmental assessment

Ecology Washington State Department of Ecology

ed(s). editor(s)

EHAP Estuarine Habitat Assessment Protocol

EIS Commencement Bay Programmatic Environmental Impact
Statement (Volume I)

E.O. Executive Order

U.S. EPA U.S. Environmental Protection Agency

ESA Endangered Species Act

FICUN Federal Interagency Committee on Urban Noise

ft feet

g - ~ gram

GIS Geographic Information System

GMA Washington State Growth Management Act

HFA Habitat Focus Area

ha hectares (2.471 acres)

IGBC Interagency Grizzly Bear Committee

I Interstate highway, as in I-5

kg kilogram

L liter

MSA Tacoma Metropolitan Statistical Area
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m meter

MHHW mean higher high water

MLLW mean lower low water

mm millimeter

MTCA State of Washington Model Toxics Control Act

NCP National Contingency Plan

NEPA National Environmental Policy Act

NMFS National Marine Fisheries Service

No, no number

NO nitric oxide

NO, nitrous oxides

NOAA National Oceanic and Atmospheric Administration

NOI Notice of Intent

NPDES National Pollution Discharge Elimination Act

NPP net primary production

NRDA Natural Resource Damage Assessment

NWP Nationwide Permit (Corps)

OAHP Office of Archeology and Historical Preservation

oC organochlorine pesticides

OPA Oil Pollution Act of 1990

PAHs polynuclear aromatic hydrocarbons

PCBs polychlorinated biphenyls

PHS Priority Habitat and Species database

PM-10 filterable particulate matter in air, 10 micrometer in diameter
or less

pp. pages

pPpm parts per million

PSAPCA Puget Sound Air Pollution Control Agency

PRP potential responsible party

RCRA Resource Conservation and Recovery Act

RCW Revised Code of Washington (state)

RI/FS Remedial Investigation/Feasibility Study

River, the Puyallup River

ROD Record of Decision

RP/EIS Restoration Plan and Programmatic Environmental Impact
Statement

Sec. section

SEPA Washington State Environmental Policy Act

SIP State (of Washington) Implementation Plan

SMS Washington State Sediment Management Standards

SO, sulfur dioxide

spp species

SQS Washington State Sediment Quality Standards

SR state highway route, as in SR-99

Superfund EPA National Priorities List of Contaminated Sites
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SDWA
TPCHD
Trustees

pg/m’
UBAT
U.S.
usC
EPA
US DOT
USFWS
USGS
VOC
Vol.
WAC
WARIS
WDNR
WDFW
WDW
WQMA
WRIA
wt

§404

%

Safe Drinking Water Act

Tacoma-Pierce County Health Department
Commencement Bay Natural Resource Damage Assessment
Trustees

micrograms per cubic meter

State of Washington Urban Bay Action Team
United States

United States Code

United States Environmental Protection Agency
United States Department of Transportation
United States Department of Interior, Fish and Wildlife Service
United States Geological Survey

volatile organic compounds

volume

Washington Administrative Code

Washington Rivers Information System

Washington State Department of Natural Resources
Washington State Department of Fish and Wildlife
Washington State Department of Wildlife
Washington State Water Quality Management Area
Washingion State Water Resource Inventory Area
weight

Section 404, Clean Water Act

per cent

Abbreviations for states uses the U.S. Postal Service 2-letter ZIP Code designations.
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8.0 REGULATORY AND RESTORATION DEFINITIONS

For additional reference, the terms listed below are taken from the CERCLA and OPA
regulations. The RP/EIS does not necessarily address all of these terms. Please refer to

the regulations for a more detailed discussion of the responsibilities of the natural resource
trustees.

8.1 CERCLA, 43 CFR Part 11.14

(a) "Acquisition of the equivalent" or "replacement" means the substitution for an injured
resource with a resource that provides the same or substantially similar services, when such
substitutions are in addition to any substitutions made or anticipated as part of response
actions and when such substitutions exceed the level of response actions determined
appropriate to the site pursuant to the NCP.

(b) "Air" or "air resources" means those naturally occurring constituents of the atmosphere,
including those gases essential for human, plant, and animal life.

(c) "Assessment area" means the area or areas within which natural resources have been
affected directly or indirectly by the discharge of oil or release of a hazardous substance and
that serves as the geographic basis for the injury assessment.

(d) "Authorized official" means the Federal or State official to whom is delegated the
authority to act on behalf of the Federal or State agency designated as trustee, or an official
designated by an Indian tribe, pursuant to Section 126(d) of CERCLA, to perform a natural
resource damage assessment. As used in this part, authorized official is equivalent to the
phrase "authorized official or lead authorized official,” as appropriate.

(e) "Baseline" means the condition or conditions that would have existed at the assessment
area had the discharge of oil or release of the hazardous substance under investigation not
occurred.

(f) "Biological resources" means those natural resources referred to in section 101(16) of
CERCLA as fish and wildlife and other biota. Fish and wildlife include marine and
freshwater aquatic and terrestrial species; game, nongame, and commercial species; and
threatened, endangered, and State sensitive species. Other biota encompass shellfish,

terrestrial and aquatic plants, and other living organisms not otherwise listed in this
definition.

(g) "CERCLA" means the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 USC 9601 et seq., as amended.
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(t) "Ground water resources” means water in a saturated zone or stratum beneath the
surface of land or water and the rocks or sediments through which ground water moves. It
includes ground water resources that meet the definition of drinking water supplies.

(u) "Hazardous substance” means a hazardous substance as defined in section 101(14) of
CERCLA.

(v) "Injury” means a measurable adverse change, either long- or short-term, in the chemical
or physical quality or the viability of a natural resource resulting either directly or indirectly
from exposure to a discharge of oil or release of a hazardous substance, or exposure to a
product of reactions resulting from the discharge of oil or release of a hazardous substance.
As used in this part, injury encompasses the phrases "injury," "destruction," and "loss." Injury
definitions applicable to specific resources are provided in § 11.62 of [43 CFR Part 11].

(w) "Lead authorized official” means a Federal or State official authorized to act on behalf
of all affected Federal or State agencies acting as trustees where there are muitiple agencies,

or an official designated by multiple tribes where there are multiple tribes, affected because
of coexisting or contiguous natural resourccs or concurrent jurisdiction.

(x) "Loss" means a measurable adverse reduction of a chemical or physical quality or
viability of a natural resource.

(y) "National Contingency Plan" or "NCP" means the National Qil ahd Hazardous
Substances Contingency Plan and revisions promulgated by EPA, pursuant to section 105
of CERCLA and codified in 40 CFR Part 300.

(z) "Natural resources" or "resources" means land, fish, wildlife, biota, air, water, ground
water, drinking water supplies, and other such resources belonging to, managed by, held in
trust by, appertaining to, or otherwise controlled by the United States (including the
resources of the fishery conservation zone established by the Magnuson Fishery
Conservation and Management Act of 1976), any State or local government, or any foreign
government, any Indian tribe, or, if such resources are subject to a trust restriction on
alienation, any member of an Indian tribe. These natural resources have been categorized

into the following five groups: surface water resources, ground water resources, air
resources, geologic resources, and biological resources.

(aa) "Natural resource damage assessment" or "assessment" means the process of collecting,
compiling, and analyzing information, statistics, or data through prescribed methodologies
to determine damages for injuries to natural resources as set forth in this part.

(bb) "Oil" means oil as defined in section 311(a)(1) of the CWA, as amended, of any kind

or in any form, including, but not limited to, petroleum, fuel oil, sludge, oil refuse, and oil
mixed with wastes other than dredged spoil.

3-3




(h) "Committed use" means either: a current public use; or a planned public use of a
natural resource for which there is a documented legal, administrative, budgetary, or
financial commitment established before the discharge of oil or release of a hazardous
substance is detected.

(i) "Control area" or "control resource" means an area or resource unaffected by the
discharge of oil or releasc of the hazardous substance under investigation. A control area

or resource is selected for its comparability to the assessment area or resource and may be
used for establishing the baseline condition and for comparison to injured resources.

(j) "Cost-effective” or "cost-effectiveness” means that when two or more activities provide
the same or a similar level of benefits, the least costly activity providing that level of benefits
will be selected.

(k) "CWA" means the Clean Water Act, as amended, 33 USC 1251 et seq ., also referred to
as the Federal Water Pollution Control Act.

() "Damages" means the amount of money sought by the natural resource trustee as
compensation for injury, destruction, or loss of natural resources as set forth in sections
107(a) or 111(b) of CERCLA.

(m) "Destruction” means the total and irreversible loss of a natural resource.

(n) "Discharge of 0il" means a discharge of oil as defined in section 311(a)(2) of the CWA,
as amended, and includes, but is not limited to, any spilling, leaking, pumping, pouring,
emitting, emptying, or dumping of oil.

(o) "Drinking water supply” means any raw or finished water source that is or may be used
- by a public water system, as defined in the SDWA, or as drinking water by one or more
individuals.

(p) "EPA" means the United States Environmental Protection Agency.
(q) "Exposed to" or "exposure of" means that all or part of a natural resource is, or has
been, in physical contact with oil or a hazardous substance, or with media containing oil or

a hazardous substance.

(r) "Fund" means the Hazardous Substance Superfund established by section 517 of the
Superfund Amendments and Reauthorization Act of 1986.

(s) "Geologic resources” means those elements of the Earth’s crust such as soils, sediments,

rocks, and minerals, including petroleum and natural gas, that are not included in the
definitions of ground and surface water resources.
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(11) "Restoration" or "rehabilitation” means actions undertaken to return an injured resource
to its baseline condition, as measured in terms of the injured resource’s physical, chemical,
or biological properties or the services it previously provided, when such actions are in
addition to response actions completed or anticipated, and when such actions exceed the
level of response actions determined appropriate to the site pursuant to the NCP.

(mm) "SDWA" means the Safe Drinking Water Act, 42 USC 300£-300j-10.

(nn) "Services" means the physical and biological functions performed by the resource
including the human uses of those functions. These services are the result of the physical,
chemical, or biological quality of the resource.

(o0) "Site" means an area or location, for purposes of response actions under the NCP, at
which oil or hazardous substances have been stored, treated, discharged, released, disposed,
placed, or otherwise came to be located.

(pp) "Surface water resources” means the waters of the United States, including the
sediments suspended in water or lying on the bank, bed, or shoreline and sediments in or
transported through coastal and marine areas. This term does not include ground water or
water or sediments in ponds, lakes, or reservoirs designed for waste treatment under the

Resource Conservation and Recovery Act of 1976 (RCRA), 42 USC 6901-6987 or the CWA,
and applicable regulations.

(qq) "Technical feasibility" or "techmically feasible" means that the technology and
management skills necessary to implement an Assessment Plan or Restoration Methodology
Plan are well known and that each element of the plan has a reasonable chance of
successful completion in an acceptable period of time.

(rr) "Trustee" or "natural resource trustee" means any Federal natural resources
management agency designated in the NCP and any State agency designated by the
Governor of each State, pursuant to Section 107(f)(2)(B) of CERCLA, that may prosecute
claims for damages under section 107(f) or 111(b) of CERCLA: or an Indian tribe, that may
commence an action under Section 126(d) of CERCLA.

(ss) "Type A assessment” means standard procedures for snnphﬁed assessments requiring
minimal field observation to determine damages as specified in section 301(c)(2)(A) of
CERCLA. .

(tt) "Type B assessment” means alternative methodologies for conducting assessments in
individual cases to determine the type and extent of short- and long-term mjury and
damages, as specified in section 301(c)(2)(B) of CCRCLA.




I(\(I:C)P "On-Scene Coordinator" or "OSC" means the On-Scene Coordinator as defined in the
CP.

(dd) "Pathway" means the route or medium through which oil or a hazardous substance is
or was transported from the source of the discharge or release to the injured resource.

(ee) "Reasonable cost" means the amount that may be recovered for the cost of performing
a damage assessment. Costs are reasonable when: the Injury Determination, Quantification,
and Damage Determination phases have a well-defined relationship to one another and are
coordinated; the anticipated increment of extra benefits in terms of the precision or accuracy
- of estimates obtained by using a more costly injury, quantification, or damage determination
methodology are greater than the anticipated increment of extra costs of that methodology;
and the anticipated cost of the assessment is expected to be less than the anticipated

damage amount determined in the Injury, Quantification, and Damage Determination
phases.

(ff) "Rebuttable presumption" means the procedural device provided by section 107(f)(2)(C)
of CERCLA describing the evidentiary weight that must be given to any determination or
assessment of damages in any administrative or judicial proceeding under CERCLA or
Section 311 of the CWA made by a Federal or State natural resource trustee in accordance
with the rule provided in this part.

(gg) "Recovery period" means either the longest length of time required to return the
services of the injured resource to their baseline condition, or a lesser period of time
selected by the authorized official and documented in the Assessment Plan.

(hh) "Releasc" means a release of a hazardous substance as defined in section 101(22) of

CERCLA.

(i) "Replacement” or "acquisition of the equivalent” means the substitution for an injured
resource with a resource that provides the same or substantially similar services, when such
substitutions are in addition to any substitutions made or anticipated as part of response
actions and when such substitutions exceed the level of response actions determined
appropriate to the site pursuant to the NCP.

(i) "Response" means remove, removal, remedy, or remedial actions as those phrases are
defined in sections 101(23) and 101(24) of CERCLA.

(kk) "Responsible party or parties” and "potentially responsible party or parties” means a

person or persons described in or potentially described in one or more of the categories set
forth in section 107(a) of CERCLA.
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Injury: OPA authorizes trustees to recover damages for "injury to, destruction of, loss of,
or loss of use of" natural resources (section 1002(b)(2)(A) of OPA, 33 USC 2702(b)(2)(A)).
Trustees must establish that injury has resuited from an incident. Under this rule, injury is
defined as an observable (i.e., qualitative) or measurable (i.e., quantitative) adverse change
in a natural resource or impairment of a natural resource service.

‘There are two general bases for determining injury under this rule. Trustees must either
determine that: (i) The natural resource was exposed, there is a pathway connecting the
incident with the natural resource, and an adverse change to the natural resource and/or
service has occurred; or (ii) For injuries resulting from response actions or from a
substantial threat of a discharge of oil, an injury to a natural resource or an impairment of
use of a natural resource service has occurred as a result thereof. Thus, under this rule,
injury may result from direct or indirect exposure to oil, as well as from response-related
activities, and loss of services is explicitly included in the definition of injury.

Oil: Under section 1001(23) of OPA (33 USC 2701(23)), the term "oil" includes oil of any
kind or in any form, including, but not limited to, petroleum, fuel oil, sludge, oil refuse, and
oil mixed with wastes other than dredged spoil, but does not include petroleum, including
crude oil or any fraction thereof, which is specifically listed or designated as a hazardous

substance under subparagraphs (A) through (F) of section 101(14) of CERCLA and which
is subject to the provisions of that Act.

On July 9, 1975, the U.S. Environmental Protection Agency published a Federal Register
notice to affirm that non-petroleum oils, such as fats and oils from animal and vegetable
sources, are subject to oil spill reporting, civil penalties, cleanup costs, and oil spill
prevention plan preparation and implementation under 40 CFR Part 112 and other
requirements of section 311 of the Federal Water Pollution Control Act (33 USC 1321 et
seq.). The U.S. Environmental Protection Agency and U.S. Coast Guard have interpreted
and administered section 311 as applicable to incidents of non-petroleum oils. While the
mechanism of injuries by non-petroleum oils may be different than that of petroleum oils,
it is evident, based on current literature, that the nature of such injuries is similar (e.g.,
death) for both types of oils. However, the rule provides guidance to allow consideration
of differences in the physical, chemical, biological, and other properties, and in the

environmental effects of such oils in determining whether injuries result from an incident
involving non-petroleum oils.

Pathway: Pathway is the medium, mechanism, or route by which the incident has resulted
in an injury. For discharges of oil, a pathway is the sequence of events by which: (i) The
oil travelled through various components of an ecosystem and contacted the natural resource
of concern; or (ii) Exposure to oil in one part of an ecosystem was transmitted to the
natural resource of concern, without the oil directly contacting the natural resource.




(uu) "Indian tribe" means any Indian tribe, band, nation, or other organized group or
community, including any Alaska Native Village but not including any Alaska Native
regional or village corporation, which is recognized as eligible for the special programs and
services provided by the United States to Indians because of their status as Indians.

8.2 Oil Pollution Act Regulations, 15 CFR 990

Baseline: Baseline refers to the condition of natural resources and services that would have
existed had the incident not occurred. Although injury quantification requires comparison
to a baseline condition, sitc-specific baseline information that accounts for natural variability
and confounding factors prior to the incident may not be required. In many cases, injuries
can be quantified in terms of incremental changes, rather than in terms of absolute changes
relative to a known baseline. For example, some procedures do not require site-specific
baseline information to quantify injury. Rather, the injury is quantified in terms of
incremental adverse changes resulting from the incident. Counts of oiled bird carcasses can
be used as a basis for quantifying incremental bird mortality resulting from an incident.

The rule does not distinguish between baseline, historical, reference, or control data in
terms of value and utility in determining the degree and spatial and temporal extent of
injuries. To the extent that historical data, reference data, or control data can provide valid
information on which to base a determination of the conditions of the natural resource and

service in the absence of the incident, these forms of data may effectively serve as baseline
information.

Types of information that may be useful in evaluating baseline include: (i) Information
collected on a regular basis and for a period of time from and prior to the incident; (ii)
Information identifying historical patterns or trends on the area of the incident and injured
natural resources and services; (iii) Information from areas unaffected by the incident, that
are judged sufficiently similar to the area of the incident with respect to the parameter being
measured; or (iv) Information from the areca of the incident after a particular natural
resources or services have been judged to have recovered.

Incident: An incident is any occurrence or series of occurrences having the same origin,
involving one or more vessels, facilities, or any combination thereof, resulting in the
discharge or substantial threat of discharge of oil into or upon navigable waters or adjoining
shorelines or the Exclusive Economic Zone. When a discharge of oil occurs, natural
resources and/or services may be injured by the actual discharge of oil or response activities
related to the discharge. When there is a substantial threat of a discharge of oil, natural
resources and/or services may also be injured by the threat or response actions related to
the threat.

.
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Services: Natural resource services are all functions that a natural resource provides for
another natural resource(s) or for the public. Natural resource services may be classified
as follows: (i) Ecological services--the physical, chemical, or biological functions that one
natural resource provides for another. Examples include provision of food, protection from
predation, and nesting habitat, among others; and (ii) Public services--the public uses of
natural resources or functions of natural resources that provide value to the public.
Examples include fishing, hunting, nature photography, and education, among others.

Value: Value can be measured in units of natural resource services or dollar amounts. An
individual’s value of a good or service is represented by the maximum amount of goods,
services, or money that the individual is willing to give up to obtain a specific good or
service, or the minimum amount of goods, services, or money that an individual is willing
to accept to forgo a specific good or service. The total value of a natural resource or service
includes the value individuals derive from direct use of the natural resource, for example,
swimming, boating, hunting, or birdwatching, as well as the value individuals derive from
knowing a natural resource will be available for future generations. In many contexts,
particularly in markets, value is represented in terms of units of money. However, value can
be measured using other measures, including units of a natural resource service.

8.3 RESTORATION DEFINITIONS

Aquatic ecosystems: Interrelated and interacting communities and populations of plants and
animals that depend on aquatic habitat.

Creation of wetland habitat: Creating wetlands from upland habitat that was not historically
wetland.

Enhancement of habitat: Increasing the habitat function of sites currently providing marginal
aquatic habitat value.

Estuarine: Relating to a partially enclosed coastal body of water that has a free connection

with the open sea and within which seawater is measurably diluted with freshwater derived
from land drainage.

Habitat attributes: Physical and biological characteristics of wetland habitats that foster fish
and wildlife utilization by facilitating reproduction, foraging, refuge from predation and/or
disturbance, and physiological adaptation.

Habitat function: The ability of a site or area to provide support for fish and wildlife species
and their associated resources.

Restoration: Returning historic aquatic habitats to sites that are currently upland or
degraded wetland.




Reasonable Assessment Costs: Reasonable assessment costs are costs that trustees incurred
in performing assessments in accordance with this rule. Trustees may recover the
reasonable assessment costs they incur under this rule even if they ultimately determine not
to pursue restoration, provided that they have determined that actions undertaken were
premised on the likelihood of injury and need for restoration. Under the rule, reasonable
assessment costs also include administrative, legal, and enforcement costs necessary to carry

out this part, monitoring and oversight costs, and costs associated with public participation
and indirect costs.

Recovery: Recovery is the return of injured natural resources and services to baseline. This
concept encompasses the inherent tendency for natural resource and service attributes to
vary over space and time. Projecting recovery involves determining the likelihood and rate
at which natural resources and/or services will return to baseline. The availability and
quality of baseline information can influence recovery projections. Trustees should use the

best available baseline information that can be gathered relative to the incident and
associated injuries.

Restoration: Restoration is any action (or an alternative), or a combination of actions (or
alternatives), to restore, rehabilitate, replace, or acquire the equivalent of injured natural
resources and services.

This rule includes the concepts of primary and compensatory restoration. Primary
restoration is any action (whether on-site, off-site, in-kind, out-of-kind) that returns injured
natural resources and services to baseline, while compensatory restoration is any action (or
an alternative) taken to compensate for the interim loss of natural resources or services that
occur from the date of the incident until such natural resources and services have recovered
to their baseline condition. Trustees must consider, within the primary restoration
component, natural recovery, in which no human intervention is taken to directly restore the
injured natural resources and services. Depending on the injury of concern, primary
restoration actions may include actions to actively accelerate recovery or simply to remove
conditions that would make recovery unlikely. The rule discusses types of primary
restoration actions that trustees may want to consider.

For some injuries, the need for and scale of compensatory restoration actions may depend
on the range of feasible primary restoration actions, but trustees should evaluate the need
to seek compensatory restoration for all demonstrable service losses that occur from the
onset of the incident. The rule requires that trustees preferentially evaluate compensatory
restoration actions that provide the same type, quality, and value of natural resources or
services as those lost. Actions that provide services of comparable type, quality, and value

may be considered if required to generate a range of feasible restoration alternatives for
evaluation. ,
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Landscape ecology: An approach to habitat development emphasizing broad spatial scales
and the ecological effects of the spatial patterning on ecosystems. Considers the
development, management, and dynamics of spatial heterogeneity, interactions and

exchanges across heterogenous landscapes, and the influences of spatial hetereogeneity on
biotic and abiotic processes.

Mitigation: Implemented through a permit process, such as the U.S. Army Corps of
Engineers’ Section 404 permit program. Mitigation includes avoidance, minimization, and
finally compensation if other forms of mitigation are not completely successful.
Compensatory mitigation can include restoration, enhancement, and creation projects.

See also Restoration Plan, section 2.2.
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9.0 LIST OF PREPARERS

U.S. FISH AND WILDLIFE SERVICE
Olympia State Office

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Damage Assessment and Restoration Center
Northwest

U.S. ARMY CORPS OF ENGINEERS
Seattle District

STATE OF WASHINGTON DEPARTMENT OF
ECOLOGY

Toxic Cleanup Program

MUCKLESHOOT INDIAN TRIBE
Fisheries Department

PUYALLUP TRIBE OF INDIANS
Environmental Department

U.S. ENVIRONMENTAL PROTECTION AGENCY

Region X

SCIENCE APPLICATION INTERNATIONAL
CORP. (SAIC)

BATTELLE/PACIFIC NORTHWEST
LABORATORY
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Robert C. Clark, Jr., Ph.D.
Jennifer Young, LTjg, NOAA
Gail E. Siani

Patrick Cagney
Cyrus M. McNeely
Dave Gustafson

Fred Gardner

Roderick Malcom

William Sullivan
Michael O’Connell

John Malek

Ted Turk, Ph.D.

Donald Stadelman, Ph.D.
Sherri Freemuth

James Kaminski

James Eldridge

Pamela Jenkins, P.E.
Lisa E. Roach

Vince O’Neill

Thomas Dube

David K. Shreffler
Ronald M. Thom, Ph.D.
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